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MEMORANDUM OPINION AND DECISION

This cause comes before the Court after a Trid on three separate, but related pleadings: the
RantiffYDebtors Complaint for Declaratory Judgment and for Violationof Stay; a Crossclam filed by the
Defendant, the First National Bank of Pandora, against Wells Fargo Financid Leasing, Inc., Assgnee of
Tdmark, LLC; and a Third-Party Complaint filed by the First Nationa Bank of Pandora againg KJA
Jarvis Swine, LLC. With the exception of Jarvis Swine, dl of the Partieswithaninterest inthis matter were
represented by legal counsd.



Jarvisv. Wells Fargo Financial, et al.
Case No. 03-3234

At the Trid, the Parties stipulated that the Plaintiffs Complaint for Violation of Stay had been
resolved. Asit concerns their Complaint for Declaratory Judgment, the Debtors seek a determination as
to the vdidity and relative priority of competing dams in certain property utilized by the Debtorsin the
operation of their business so asto enable themto properly formulate a plan of reorganization. The resulting
Crossclam and third-party complaint filed by Pandora Bank raise, for dl practical purposes, this exact
same matter. In addressing this matter, the Court, so asto Smplify mattersin the ensuing discussion, will

refer to the Parties as follows:

the FaintiffYDebtors, Kennethand Jeannine Jarvis will be referred to collectively
asthe“Debtors,”

the Defendant, Third-Party Plaintiff and Cross-Claimant, the First Nationd Bank
of Pandora, will be referred to as the “ Pandora Bank;”

the Defendant and Cross-Defendant, Wells Fargo Financial Leasing, Inc.,
Assignee of Telmark, LLC, will be referred to as “Wdls Fargo;”

the Third-Party Defendant, KJA Jarvis Swine, LLC, will be referred to as*“ Jarvis
Swine” and

the Defendant, Temark, LLC, will bereferred to as“ Temark.”

FACTS

With respect to the matter raised in the Parties pleadings, these facts are not in dispute. The
Debtors operate a hog raising business. As a part of their business operations, the Debtors own a parcel
of real property, goproximatdy three acres in sze. (Flantiffs Ex. No. 3). On September 20, 2000, the
Debtors executed in favor of Pandora Bank, two open-end mortgages on their rea property as security
for Pandora Bank making, under two separate promissory notes, loans totaing $242,800.00. OnOctober
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12, 2000, these mortgages were duly recorded under Ohio law so as to make them effective againgt any
subsequent bona fide purchaser.  See O.R.C. § 5301.23 and § 5301.25.

Asapart of their hog operation, the Debtors formed a Limited Liability Company known as Jarvis
Swine. The sole members of Jarvis Swine were the Debtors, and the Debtors daughter, Allison Hiser.
Jarvis Swine, however, had no interest in the real property the Debtors utilized in their hog operation; nor
was Javis Swine, asabusinessentity, ever used inthe day-to-day operations of the Debtors' hog business.
In this regard, the evidence shows that Jarvis Swine was never adequately capitaized to functionaly
operate as business entity.

However, despite the lack of adequate capitdization, the Debtors, in order to expand their hog
operation, caused Jarvis Swine to enter alease agreement with Telmark, the basis of which wasto have
Tdmark financethe congtruction of two primary structures: (1) a 20-crate farrowing building; and (2) a60'
x 32 addition to a hog gestation building which included reroofing the exigting building whose origind
dimension was 150' x 32'.! Construction on these structures began on or around May 1, 2001, and
continuedfor sometimethereafter, witha“ sdles agreement” concerning constructiononthe structuresbeing
issued as late as December 20, 2001. (T.M. Exs. E & G). The structures themselvesare onefull gory in

height, are set in asturdy concrete foundation, and are hooked up to utilities.

Temark executed its lease for the congtruction of the farrowing and gestation buildingson April
17, 2002, with the Debtors and their daughter, Ms. Hiser, signing the lease in their capacity as members
of Jarvis Swine. Theterms of this lease provided that, commencingMay 1, 2002, Jarvis Swine would make

1

Jarvis Swine dso entered into another lease agreement with Temark invalving equipment for these
buildings. Thislease, however, isnot at issuein this case. (Ex. T.M. B)
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143 consecutive monthly paymentsto Telmark inthe amount of $1,191.00. (Ex. T.M. B). Notably lacking
in the lease, was any provisondlowing Jarvis Swine or the Debtors to buy the structures at the end of the
lease term for anomina amount. Instead, the lease provided three options at its termination: (1) renewd,;
(2) purchase of the buildings at afar market value; or (3) repossession of the structures by the lessor. As
it regards the | ater, the testimony dlicited a the Trid reveded that, as with other leasesissued by Telmark

of agmilar nature, this option is exercised with some regularity.

To protect its lease interest, Telmark filed a UCC financing statement which st forth both the
farrowing and gestation buildings as security for the lease; do, set forththerein was a short description of
the Debtors redty. Thisfinancing statement, which was filed on October 24, 2001, named asthe debtors
both Jarvis Swine and the Debtorsinther personal capacity. (Ex. T.M. F). Also, asadditiond security for
the lease, the Debtors, in thar individud capacity, granted to Temark a mortgage interest in the
improvements financed by Teemark; this mortgage was dated October 10, 2001, and then recorded on
October 15, 2001. (Ex. T.M. D). Later, thismortgage was assigned to Wells Fargo, who isthered party
defending in the present action, with the notice of the assgnment being recorded on March 27, 2003.
(Pandora Ex. #9).

On December 31, 2002, the Debtorsfiled a petitioninthisCourt for relief, asfamily farmers, under
Chapter 12 of the United States Bankruptcy Code. Prior to filing, PandoraBank had, through the filing of
certificates of judgment, obtained separate liens againgt the Debtors’ property: alienfor $153,029.52 dated
December 23, 2002; alienfor $69,569.27 dated December 23, 2002; and aliensoldy againgt Mr. Jarvis
interest inthe property for $79,530.74 dated December 10, 2002. On June 30, 2003, the Debtorsinitiated
the ingtant action seeking a determination asto the status of the respective Defendants’ interest intherr real
property so as to enable them to properly put forth a plan of reorganization.

Page 4



Jarvisv. Wells Fargo Financial, et al.
Case No. 03-3234

DISCUSSION

At issue in this caseisthe vdidity and priority of certain liens. Therefore, in accordance with 28
U.S.C. 88 157(a)/(b)(2)(K) and 28 U.S.C. § 1334, thisis a core proceeding over which this Court has
the jurisdictiona authority to enter find orders.

Based upontheabovefacts, WelsFargo seeksto betreated asalessor for purposesof 11 U.S.C.
§ 365. It is Pandora Bank’s position, however, that, by virtue of the mortgage liens it holds againg the
Debtors' real property, its interest in the hog and farrowing structures constructed on this property is
superior to that of Wdls Fargo, as assignee of Temark’ s financing lease. Based thereon, Pandora Bank
seeksto betreated, to the detriment of Wells Fargo, as a secured creditor for the vaue of these structures,
thereby entitling it to the benefits afforded by 11 U.S.C. § 1225(8)(5).

In arguing for the superiority of its mortgage interests, Pandora Bank relies upon a single
supposition: both the hogand farrowing structures constructed by Jarvis Swine, and financed by Telmark,
are “fixtures’ by virtue of ther attachment to the Debtors' redty. As with other interests in property,
whether anitemof property isafixture and the effect thereof, is determined by referenceto gpplicable state
law. Butner v. United States, 440 U.S. 48, 54, 99 S.Ct. 914, 59 L.Ed.2d 136 (1979); In re Shelton,
35 B.R. 505, 508 (Bankr. E.D.Va.1983). Inthis case, therefore, snce Ohio isthe Stus of dl the property

a issue, Ohio'slaw on fixturesis controlling.

Under Ohio law a “fixture’ is defined as an “article which was a chattel, but which by being
physcaly annexed or afixed to the redty, became accessory to it and part and parcel of it.” Holland
Furnace Co. v. Trumbull S & L. Co., 135 0Ohio $t. 48, 52,13 0.0. 325, 19 N.E.2d 273, 275 (1939).
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In line with this definition of afixture and aso in line with Pandora Bank’s position, Ohio law generdly
provides that an item of persondty that subsequently becomes a fixture takes subject to any previoudy
recorded mortgage covering the redty, even though the mortgaging instrument makes no reference to the
fixture. 1d. Inoppositionto the applicability of this legd principle, Wels Fargo raised anumber of different
arguments, the most dementa of which, and the one that will be addressed firg, issmply thet the farrowing
and gedtation structures are not actudly “fixtures’ for purposes of Ohio law.

InTeaff v. Hewitt, the Supreme Court of Ohio set forth the following three-part test to determine

whether an item persondty has become afixture:

(1) Actua annexation to the redty, or something appurtenant thereto;

(2) Appropriation to the use or purpose of that part of the redty with which it is
connected,

(3) The intention of the party making the annexation, to make the article a

permanent accession to the freehold.
1 Ohio St. 511, 527 (1853). Asit pertains to these requirements, much of the evidence presented at the
Trid centered onthe firs dement: annexation. At the conclusion of the Trid, however, Wdls Fargo, given
the clear overwhelming weight of the evidence, conceded to the gpplicability of this dement, thus leaving
just the second and third elements of the “Teaff “ test for this Court to decide.

As between the second and third requirements of the Teaff test, the Supreme Court of Ohio has
held that “the intention of the annexing party is of primary importance.” Masheter v. Boehm, 37 Ohio
St.2d 68, 73-74, 66 0.0.2d 183, 185, 307 N.E.2d 533, 538-39 (1974). With respect to the issue of
intent, Ohio law looks not smply at the intert to affix a chattel to aparce of redity, but beyond, asking
whether the affixor, in fact, intended to “ devote the chattel to the use and service of theland or structure
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already a part of the land, in such manner to enhance the serviceability of the whole as a permanent unit of
property to whatever useit may be devoted.” Zangerlev. Standard Oil Co. of Ohio, 144 Ohio St. 506,
519, 60 N.E.2d 52 (1945). Tdling in thisregard, is any express agreement created between the parties.
|d. at 539; Masheter, 37 Ohio St.2™ at 74-75, 307 N.E.2d at 539.

As applied to this case, the evidence presented showsthat the |ease agreement between Telmark
and Jarvis Swine secificdly sat forth that the farrowing and gestation structures were persona property.
In doing s, the lease provided that at its expiration, Telmark, as the lesseer, was entitled to remove the
buildings, at the expense of Jarvis Swine, if one of these two conditions was not met: (1) the lease was
ether not renewed; or (2) the buildings were not purchased for afar market vdue. (TM Ex. B). Additiond
enabling clauses of this lease provided the means by which Telmark could repossessitscollaterd. |d. For
example, Tdmark was entitled to detach the hog and farrowing structures from any connected utilities
Thus, based upon these provisions of Temark’slease, the intent of the Parties, at least froma contractual
standpoint, was undoubtably to keep the farrowing and gestation structures persona property subject to

Temak'slease.

Nevertheess, while an agreement between the partiesis relevant as to the issue of intent, it is not
necessarily digpogtive of theissue. Rather, an intent to cregte a fixture aso has an objective component
in that for a chaitd to be found to be afixture, it must be affixed to the redty in such a manner that it will
indicate to dl persons deding withthe redlty that it was the intentionand purpose of the owner of the chattel
to makeit a permanent attribute of the redty. Holland Furnace Co. v. Trumbull Sav. & Loan Co., 135
Ohio St. 48, 13 Ohio Op. 325, 19 N.E.2d 273 (1939); East Ohio Bldg. & Loan Co. v. Holland
Furnace Co., 48 Ohio App. 545, 194 N.E. 598 (1934). Many different consderations are useful in this
regard —for example, the permanent or impermanent nature of the property, the mode of attachment, and
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the rdaionship between the parties. See, e.g., Harbor Island Assn. v. Kaiser, Ottawa App. No.
930T022, unreported, 1994 WL 240289 *5 (June 3, 1994).

Of such objective considerations, particular attentionis paid to the relationship betweenthe parties
— e.g., mortgagor/mortgagee; vendor/vendee; landlord/tenant. In the words of the Ohio Supreme Court,
“the same article may be afixture under certain circumstances and a chattel under others, and that there
could be sucha difference in the same article as between vendor and vendee, landlord and tenant, heir and
executor, or atenant for life and remainderman.” Roseville Pottery, Inc. v. County Bd. of Revision of
Muskingum Cty., 149 Ohio St. 89, 95, 77 N.E.2d 608, 612 (1948). What is particularly important here
is whether credit was extended based upon the assumption that the chaitel was afixture.

Looking now at this case, very little concerning the rdationship among dl of the Parties would
suggest that thereexi sted any intent to make the hog farrowing and gestation structures permanent attributes
of the Debtors redlty. Of particular importance, Pandora Bank, having lent money to the Debtors prior
to the time the farrowing and gestation buildings were constructed, did not extend credit based upon any
enhancement in vaue such structures conferred upon the Debtors redty. Also relevant in thisregard, the
evidence presented showsthat, while no specific understandingwas reached between the Parties, Pandora
Bank was aware that the Debtors were contracting to have structures built on their property; however,

Pandora Bank never sought nor obtained any sort of subordination agreement.

Additiond objective considerations aso do not support the conclusion that the hogand farrowing
Structures were intended to be permanent attributes of the Debtors redlty. Of particular noteworthiness,
the evidence presented shows that, while being firmly attached to the redlty, the Structures a issue were
condructed of light weight materids, Smilar to that of a mobile home. Also smilar to a mobile home, the
hogand farrowing structures, while longer, were smilar inhaght and widthto a standard mobile home, and
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the structures were connected to utilities. Thisis very tdling given that mobile homes may or may not be
fixture depending uponthe individua circumstances. Millersport Bank Co. v. Blauser, unreported, Case
No. 37-CA-83, 1984 WL 4499 (Ohio App. 5" Digt. 1984). Along this same line, the testimony presented
a the Trid reveded that it is the regular practice of Telmark/Wells Fargo to exercise its right of

repossession in Stuations involving smilar Sructures,

Based, therefore, on the above objective consderations, in conjuncture withthe express terms of
Tdmark’s lease agreement, it is this Court’s conclusion that the greater weight of the evidence supports
afinding that no intent existed, as it gpplies to the test set forth by the Ohio Supreme Court in Teaff, to
create a fixture. Smilarly, the greater weight of the evidence, as will now be explained, aso supports a
finding that the structures constructed on the Debtors property are not fixturesfor purposes of the second
element of the Teaff test.

The second dement of the Teaff test looksto the chattel’ s adaptability and/or applicability to the
use and purpose of the redty to which it isattached. First Fed. S & L. Ass'n. of Willoughby v. Smith,
6 Ohio Misc. 68, 69 (1965). In the context of property used in the operation of a business, the Ohio
Supreme Court, in Zangerle v. Republic Steel Corp., addressed the issue of gppropriation under the
second eement of the Teaff v. Hewitt test, holding, in paragraph seven of its syllabus

The generd principle to be kept in view in determining whether what was once a
chattel has become afixtureis the distinction betweenthe businesswhichiscarried
on in or upon the premises, and the premises. Theformer ispersond in its nature,
and articles that are merely accessory to the business, and have been put on the
premises for this purpose, and not as accessions to the real estate, retain the
persond character of the principa to which they belong and are subservient. But
articles which have been annexed to the premises as accessory to it, whatever
businessmay be carried on upon it, and not peculiarly for the benefit of a present
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business which may be of temporary duration, become subsarvient to the redlty

and acquire and retain its legd character.
144 Ohio St. 529, 530, 30 Ohio Op. 160, 60 N.E.2d 170 171-72 (1945). Based upon the application
of thislega holding, the Court in Zangerlev. Republic Steel Corp., found that steel processing machinery
and equipment was personal property, rather thanreal property, stating, in paragraph eight of its syllabus,
that, “[t]he business of manufacturing is apursuit persond initscharacter and not drictly subservient toreal
edtate or essentid to the enjoyment of the freehold or inheritancein land.” 1d.

Thus, whenbusiness property is at issue, the essence of the second dement of Teaff test iswhether
the chaitd is spedific to the type of business conducted on the redty? If so, then it will retain its character
as personal property; this, as noted in McGowan v. McGowan, is what is commonly referred to as a
“tradefixture” 18 N.E.2" 419, 420, 59 Ohio App. 397, 420 (1938). On the other hand, i the personalty
is of the type that would generdly be found on the redity, just the opposite is true, and the property
(assuming, of course, that the other conditions of the Teaff test are met) may be deemed to be afixture.

Asfor howthisrule of law has beensubsequently applied, areview of Ohio’ s case law showsthat
courts have looked primarily to the utility of the chattel with respect to a hypothetica purchaser (or even
a gmple occupier) of the underlying redty. For example, the following types of property have dl been
found to be particularly suited to the underlying business, and thus anaccessory to the businessrather than
the underlying redity: kilns on concrete dabs, Roseville Pottery, 149 Ohio St. 89, 77 N.E.2d 608 (1948);
an oxygenfurnaceused for the manufactureof sted, Wheeling-Pittsburgh Steel Corp. v. Bd. of Revision,
27 Ohio St.2d 45, 271 N.E.2d 861 (1971); a caging system for an egg production facility, Pine Creek
Farms v. Hershey Equipment, Scioto App. No. 96-CA-2458, unreported, 1997 WL 392767 (July 7,
1997); a hydraulic boat lift that rests on the floor of a harbor channd, Harbor Isand Assn. v. Kaiser,
Ottawa App. No. 930T022, unreported, 1994 WL 240289 (June 3, 1994), and a radio transmission
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tower, Arcey Broadcasting, Inc. v. Limbach, Stark App. No. CA-7578, unreported, 1989 WL 35039
(April 10, 1989).

By comparison, when an attached chattel may be more easly utilized by a subsequent buyer or
occupier of the redlty, courts are more gpt to find that the chattel is a fixture based upon itsimprovement
of the underlying redity. Emch v. Lindley, Sandusky App. No. S-85-6, 1985 WL 8199 (Oct. 18, 1985),
drainage tubing ingtalled on a parcel of rea property was a fixture as it generaly improved the land,
Matthew v. City Ice & Fuel Co., Gallia App. No. 81-CA-6, 1982 WL 3516 (Aug. 18, 1982), cistern
and related water system, being necessary for any tangible use of the property, were fixtures, G & L
Investments v. Designer's Workshop, Inc., Lake App. No. 97-L-072, unreported, 998 WL 553213
(June 26, 1998), heating system, dthough specificaly selected for the needs of the business, was afixture
as any subsequent buyer would have been able to make equd Utilization of the system.

As agpplied to this case, this Court is presented with a very close cdl. On the one side, the hog
farrowingand gestations structures are unique to the Debtors' business of hog breeding. On the other hand,
smilar types of structures—i.e., storage structures for animals and/or equipment — are typically found on
property utilized in the agriculturd business.

On the whole, however, the latter satement has a clear weakness over the former. Specificaly,
the latter statement presumes that the Debtors property would be utilized by a subsequent buyer for
agricultural use, not in a resdentia or industrid capacity where the vadue of farowing and gestation
structureswould be, at best, dubious. Although not an unreasonable assumptionwithmany rura properties,
such an assumption is too questionable in this case given the rdaively smdl physcd size of the Debtors
property — i.e., goproximately three acres. (Plantiff’s Ex. No. 3). Thus, in following the principle that
doubts should be resolved in favor of finding thet anitemof property retainsitscharacteriticsas achaitd,

Page 11



Jarvisv. Wells Fargo Financial, et al.
Case No. 03-3234

this consderation, in this Court’ s judgment, tips the balance in favor of finding that the hog and farrowing
structures do not, as is required to be a fixture under the second part of the Teaff test, conform to the
typica use of structures utilized withthat type of property. Centennial Ins. Co. of New Yorkv. Vic Tanny
Int’| of Toledo, Inc., 46 Ohio.App.2d 137, 143, 346 N.E.2d 330, 335 (1975).

In summation, the Court is not persuaded that either the farrowing and/or gestation structures
congtructed on the Debtors' property have the attributes so asto meet elther the second or third dements
of the Teaff test. As such, these structures cannot be deemed to be fixtures for purposes of Ohio law. In
turn, this means that since the hog farrowing and gestation structures are personal property, Pandora
Bank’s mortgage interestsinthe Debtors' realty do not attachto the structures. However, even assuming,
for argumentative sake, that the farrowing and gestation structures did become fixtures, Pandora Bank’s
interest in the structures, as will now be explained, is not superior to that Wells Fargo, as assignee of
Tdmark’s lease agreement with Jarvis Swine.

As previoudy set forth, the generd rule under Ohio law is that an item of persondty that
subsequently becomes a fixture, takes subject to any previoudy recorded mortgage covering the redlty,
even though the mortgaging instrument makes no reference to the fixture. Some exceptions, however, as
WHls Fargo argued at the conclusion of the Trid, exig to the gpplicability of this Rule. Of the possible
exceptions, the Court finds persuasve Wdls Fargo's position regarding the applicability of O.R.C. §
1310.37.

Section 1310.37 of the Ohio Revised Code governs the effect of when leased goods become
fixtures? Relevant to this caseis paragraph (D)(1) of this section, which provides, in relevant part:

2
For the record, it should be stated that, in the dternative, Wdls Fargo argued for the gpplicability of
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(D) The perfected interest of a lessor of fixtures has priority over a conflicting
interest of an encumbrancer or owner of the rea estateif . . . the following applies:

(1) The lease is a purchase money lease, the conflicting interest of the

encumbrancer or owner arises before the goods become fixtures, the

interest of the lessor is perfected by a fixture filing before the goods

become fixtures or within ten days after they become fixtures, and the

lessee has an interest of record inthe red estate or isin possession of the

rea estate.
Brokendown, and stated interms gpplicable to thisparticular case, thelessor of property that subsequently
becomes a fixture will take priority over any preexiging interest in the underlying redty if, (1) theleaseis
a purchase money lease, (2) the mortgagee’ sinterest arose before the goods became fixtures, (3) prior to
the time the leased property becomes afixture (or within 10 days theregfter), the lessor perfectsitsinterest

through afixture filing, and (4) the lessee has an interest in or isin possession of the underlying redty.

Of these requirements, the firg three do no present anissue: (1) Wells Fargo’ slease withthe Jarvis
Swine, being at the basis of the financing for the congtruction of the farrowing and gestation structures, is
a purchase money lease;® (2) Pandora Bank’ s mortgage interest, being in existence prior to the start of

O.R.C. §1309.334 whichgoverns the effect of security interestsinfixtures. Pandora Bank, however,
did not argue to the contrary and the weight of the evidence presented in this case shows that Wells
Fargo’ sinterest inthe farrowing and gestation Structures is in the nature of atrue lease as opposed to
asecurity interest indisguise. Of primaryimportance, Wells Fargo’ slease agreement withthe Debtors
does not permit, at its expiration, the purchase of the farrowing and gestation structuresfor anomina
amount of congderation. See, e.g., Brown MotorsLeasing v. Reucher, 80 Ohio App.3d 225, 229
(1992).

3

Paragraph (3)(A) of O.R.C. § 1310.37, daesthat a“leaseisa’ purchase money lease’ unlessthe
lessee has possession or use of the goods or the right to possession or use of the goods before the
lease agreement is enforceable.”
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condruction, arose before the time the farrowing and gestation structures became fixtures, and (3) as
againg the Debtors real property, Temark properly and timey recorded itsleaseinterest in the farrowing
and gedtation buildings. The fourth requirement, however, is somewhat problematic given that the actud
lessee of the farrowing and gestation structures is the limited liability company, Jarvis Swine, and not the
Debtors in thar persona capacity who both possess and are the record owners of the real estate.
Neverthdess, under the circumstances as they exist here, this deficiency is not fatd.

The purpose of thefourthrequirement of O.R.C. § 1310.37 isstraightforward: to ensurethat notice
of alessor’ sinterest in afixture isimparted to potentid third parties who may obtain a subsequent interest
in the redlty. As detailed in awell-know tregtise on the Uniform Commercid Code:

This requirement is designed to complement the rule that fixture filers mesh ther
dams with the real estate records so potentia real estate interests can discover
them. If the lessee hasaninterest of record, the fixturefilingwill be indexed so that
persons interested in the red estate may obtain informationabout the existence of
the fixture interest. If the lessee is in possession but not the owner, potentialy
interested third partieswould be put on notice of dams by the lessee and through
the lesseeto the property by possessionitsdf; moreover, . . . if the lessee does not
have aninterest of record, the record owner must be identified in the fixture filing.

Hawkland Uniform Commercial Code Series, WilliamD. Hawkland, 8 2A-309:04—Speciaized Priority

Rules

| naccordance withthe notice functionserved by the fourth requirement of O.R.C. § 1310.37, the
Court is convinced that any party inquiring into potential daims againg the Debtors' realtywould have been
put on congructive notice of Temark’s (and later Wells Fargo's) interest in the farrowing and gestation
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structuressituated on the redty. The basis for this conclusionis derived fromthe cumulative effect of these
consderations. (1) Tdmark’ sfinencdingleaselisted boththe collatera and the realty uponwhichitscollatera
was located; (2) Jarvis Swine utilizesthe same last name of the Debtors, Kenneth and Jeannine Jarvis, and
(3) the UCC naticefiledby Telmark, inadditionto liging Jarvis Swine as adebtor, aso listed both Kenneth
and Jeannine Jarvis as codebtors. See Hunter v. Key Bank Nat'| Assc. (InreWisniewski), 265 B.R. 897
(Bankr. N.D.Ohio 2001) (discussing in length, the notice function of UCC financing statements).

Given, therefore, that the notice function of O.R.C. § 1310.37 has been fully served, to give legd
effect to the digtinction between Jarvis Swine, the limited liability company, and the Debtors, in their
persond capacity, isto make a distinction wherenone redly exists Asit regards this statement, it should
be kept in mind that for al practicable purposes Jarvis Swine had no separate existence to that of the
Debtors. By way of specific examples: (1) the Debtors cosigned and were guarantors for Jarvis Swine's
obligation with Temark; (2) besides the farrowing and gestation structures, Jarvis Swine had no other
assets and was never adequately capitdized to operate the Debtors hog raisng business; (3) smilaly,
Jarvis Swine was never operated by the Debtors as abusnessentity; and (4) the Debtors daughter, who
was the only other person to have an interest in Jarvis Swine, never actively participated in any business
operations conducted by the Debtors.

To summarize, it isthisCourt’ sjudgment that the hog farrowing and gestation buildings constructed
on the Debtors' real property are not fixtures for purposes of Ohio law. As such, Pandora Bank’slien
interestsinthe Debtors redty do not attach to these Structures. In addition, even if the hogfarrowing and
gestationbuildings arefixturesfor purposes of Ohio law, O.R.C. § 1310.37 operatesto confer uponWells

Fargo a superior interest in the buildings vis-a-vis Pandora Bank.
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In reaching the conclusons found herein, the Court has considered dl of the evidence, exhibitsand
arguments of counsd, regardless of whether or not they are specificdly referred to in this Decison.

Accordingly, itis

ORDERED that the Complaint of the PlaintiffsDebtors, Kenneth and Jeannine Jarvis, for
Declaratory Judgment and for Violation of Stay, be, and is hereby, DISMISSED.

It isFURTHER ORDERED that both the Crossclaim and Third-Party Complaint filed by the
Defendant, the First National Bank of Pandora, be, and are hereby, DISMISSED.

It isFURTHER ORDERED that Wells Fargo's lease with the Debtors shdl, for purposes of
any plan of reorganization put forth by the Debtors, be subject to the provisons of 11 U.S.C. 8§ 365.

Dated:
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Richard L. Speer
United States
Bankruptcy Judge
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